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INTELLIGENT LEGISLATION 
Feank M. Hoyt 

The observations which I have to offer are not those of a student of 
political science, but of a practicing lawyer, whose duties occasionally 
bring him before committees of the legislature and whose calling gives 
him opportunity to notice the practical working of legislative acts. 

I fear that before this audience I shall appear in the character of 
Moli^re's Bourgeois Gentil homme — announcing discoveries of facts 
astonishing only to myself, and engaged in the somewhat useless 
task of " carrying coals to Newcastle." 

I shall confine myself to the consideration of State, as distinguished 
from national legislation. 

As a preface, I call your attention to certain familiar propositions. 

The law which governs us is to be found in the constitutions of 
the United States and of the States, treaties made by authority of 
the United States, the statutes enacted by the national and State legis- 
latures and the common law. 

The common law is the expression of those rules of conduct, which, 
after long experience, have been found by the courts, to be just in 
the greatest number of cases. Its principles are readily adaptable 
to the vast majority of new judicial problems arising from changed 
conditions and, with exceptions much more rare than legislators 
imagine, it is safe to allow the courts to work out reUef under, and in 
harmony with, its well estabhshed doctrines. 

Our well being depends upon respect for, and strict observance of, 
the law. 

To secure respect for the law, its provisions must be clear and pro- 
motive of justice. 

To secure observance of the law, its rules must be known to those 
who are asked to obey them, and not run counter to general habit and 
custom. 

Stability in the law is of prime importance, because by and through 
lapse of time, knowledge of its provisions grows and that which is of 
doubtful meaning is made clear by judicial construction. 

Each change in the law requires time to make it known— destroys 
in a measure the certainty established by the decisions — renders fur- 
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ther consideration by the courts essential before the precise meaning 
of the words working the modification is ascertained. 

It is rarely necessary to change the law, except to provide a remedy 
for a wrong for which the existing law gives inadequate relief. The 
act working the change should be carefully phrased so as to comply 
with constitutional limitations, and restrict relief to the exact evil 
aimed at. Unless these requirements are studiously observed, eon- 
fusion and uncertainty must result. 

Every change of the law, however reluctantly or carefully made, 
affects the whole system. Hence, the advice given by Montesquieu, 
quoted by Judge Parker in his recent address on The Congestion of the 
Law: 

It is sometimes necessary to change certain laws, but the case is 
rare, and when it occurs, one should touch them only with a trembling 
hand. 

Instead of following this wise suggestion, our legislators run to 
the other extreme. 

Judge Parker states that each year 25,000 pages are added to our 
statute books, and calls attention to the fact that 

during the years 1899 to 1905 the English parliament, legislating 
for the needs of 42,000,000 of home population and millions of depend- 
ents, passed on an average only 46 general and 246 special laws, the 
number of the latter being swollen by the necessity of granting fran- 
chises for railways and charter amendments for cities. 

These were flood years of English legislation arising from the grow- 
ing tendency to paternahsm. 

In the same years, the legislature of the State of Wisconsin, sitting 
in biennial sessions, enacted 1801 laws, or an average of 450 laws a 
session. This was in the period immediately following a revision of 
the statutes (1898). 

In the session of 1907, 676 laws were passed. 

That laws passed in such numbers and in such haste by bodies of 
men, the great majority of whom are of limited legislative experience 
and abihty, are crude is only a necessary logical consequence. Many 
are inoperative, as, for instance, that provision in chapter 469 of 
the Wisconsin laws of 1907, requiring, under a penalty of fine or 
imprisonment, each physician in the State to register in an office, 
which by the terms of the act did not come into existence until after 
the time hmited for such registration had passed. 
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Many are useless, as, for instance, the statute, now common to 
most of the States, which requires purely private corporations, under 
penalty of forfeiture of their charters, to make annual reports to the 
State of their assets and habilities, property, amount of business done, 
etc. In the affairs of these corporations — by which the business of 
the country is largely done, and which are formed purely as a matter 
of convenience and to hmit liabihty to the captal invested — the pubhc 
has no more interest than it has in the affairs of an individual trader. 
The only parties concerned are stockholders and creditors. Any 
stockholder at any time may demand an investigation of the corpora- 
tion's books and affairs, and if the request be refused, the courts in a 
summary proceeding will open them to him. A prospective creditor 
can demand of a corporation as of an individual a statement of its 
affairs as a condition precedent to giving credit, and an actual creditor 
has ample remedy for the collection of his claim by suit, attachment, 
execution and winding up proceedings. The reports filed in the office 
of the secretary of state slumber undistuberd, since no one has occa- 
sion to consult them. 

Laws are passed providing new remedies for which sufficient reme- 
dies exist at common law. Others, to relieve against a hardship in 
a particular case, or to affect pending litigation, unmindful of the 
fact that the rule which has been established for the general good is 
thereby destroyed. Others, in an attempt to regulate by law matters 
which long experience has shown to be impossible of such regulation, 
because opposed to estabKshed habit and custom. A curious feature 
of this sort of legislation is that the more doubtful the law — the more 
drastic the penalty, thereby making it more distasteful to the prose- 
cuting officers and minimizing the chances of its enforcement. 

The natural result of this flood of legislation is that the greatest con- 
fusion has crept into our law. Courts are burdened with the work 
of construing the new statutes. No lawyer can safely advise his client 
in a matter in which the rule has been established for years effectively, 
clearly and plainly by the common law, without going through vol- 
ume after volume of the statutes to see whether any new law affecting 
the question, either directly or indirectly, has been passed, and when 
found, puzzling his brain in an attempt to decipher just what the often 
confused language of a hastily drawn act means. 

That "every man is supposed to know the law," is becoming every 
day more and more impossible. 

As a result, nonobservance and contempt for the law grow and 
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respect for the decisions of the courts, the conservative force in this 
country, is undermined by their fruitless efforts to administer justice, 
while hampered with this enormous mass of legislation. 

Where shall we find the remedy? 

To that end, let us consider the Wisconsin legislature of 1907. We 
may safely assume that body to be typical of the general run of State 
legislatures, and a fair sample of "the rule of the common people," 
as it is now and as it will continue to be during the period that most of 
us will be interested in. 

The senate, 33 members, contained 15 lawyers — some ranking well 
in the profession, 6 merchants or manufacturers, 5 farmers, a real 
estate agent, a foreman in a cigar factory, a transportation agent, a 
quarryman, a pedagogue, a physician and an editor. Twelve were 
college or university men, 6 received a high school, and 15 a common 
school education. The assembly — 100 members — contained 25 farm- 
ers, 21 merchants or manufacturers, 18 lawyers, 10 real estate and 
insurance agents, 4 editors, 2 physicians, 2 teachers, 2 merchants, 
2 masons, 2 carpenter-contractors, a banker, an engineer, a newspaper 
reporter, a broker, a clergyman, a painter, a sailor, a cigar maker, a 
trades union official, an hotel keeper, a saloon keeper and a caterer. 
Twenty-nine were college or university men — 16 received a high 
school, and 55 a common school education. 

Among these men were several of more or less experience in legisla- 
tion — many possessed of shrewdness and abihty. It may be truthfully 
said of the members as a whole that they were desirous of performing 
their duty well, and capable of drawing fairly correct conclusions, if 
the facts in relation to, and the effects of, a proposed law were made 
properly known to them. It is equally true that only a very few of 
them were quahfied either by education or temperament to institute 
a critical examination into, or unaided determine the full purpose and 
effect of many of the bills they passed upon. 

They were not influenced by a lobby, because that institution, 
using the term in its old time significance, no longer exists in Wiscon- 
sin. The law of 1899 requires every lobbyist, by the act euphem- 
istically termed "legislative agent or counsel," to register with the 
secretary of state, giving the name of his employer and describing the 
measures he is employed to favor or oppose. He is forbidden to 
" buttonhole" any member and is confined in his efforts to arguments 
before committees or filing printed briefs with each member of the 
two houses. Both he and his employer are required to file with the 
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secretary of state within thirty days after the final adjournment of 
the legislature a verified statement in detail of the moneys received 
and paid for services and expenses. 

The effects of this law have been most salutary. The lobbyists who 
formerly frequented the halls of the capitol and crowded the corridors 
of the hotels from the beginning to the end of the session have dis- 
appeared. There is no longer the opportunity and shelter for direct 
corruption which a crowd affords, nor any great chance for the exercise 
of that sinister influence, which disguised as good fellowship and operat- 
ing mainly in bar rooms, commits members in advance to the support 
or opposition of bills of which they know nothing. No one regrets 
the change, except possibly the innkeepers. 

Why is it that the laws passed by this legislature at a single session, 
after deducting therefrom all appropriation acts and acts of a minor 
nature, largely exceed the number of public and private acts considered 
by the British parliament sufficient to meet the annual legislative 
requirements of its empire? 

Largely from three causes: 

1. Want of knowledge or correct means of information as to the 
subject matter of the proposed laws. 

2. Want of technical skill in framing laws. 

3. The effort on the part of the State to legislate upon matters 
which should be turned over to the national government. 

The first two causes are the foundation of the just criticism made 
of us by the Chinese official, "You proceed from premises not 
examined to consequences neither foreseen nor willed." 

The remedy lies, first, in providing for an examination of the 
" premises" by placing before legislators the needed information in a 
compact form, and second, by supplying technical skill in drafting, 
laws so that the latter shall achieve ends aimed at and not lead to 
unforeseen or unwilled consequences. 

In Wisconsin we have commenced the work by the estabUshment 
of a legislative reference Hbrary. This has been placed in charge of 
Mr. Charles McCarthy, to whose ability, enthusiasm and devotion to 
his task too much praise cannot be accorded. 

As to the manner in which this is being done, I cannot do better 
than quote his words: 

The work is divided into three main divisions. (1) The " compara- 
tive," which includes the gathering of laws and cases from all over the 
world upon the legislative subjects; (2) the "critical," which is 
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especially charged with the duty of gathering critical data upon the 
working of laws; and (3) the "constructive," for the purpose of 
scientifically drafting legislation with the evidence already mentioned 
at hand for reference. 

The trouble with the system we have inaugurated is that it does 
not go far enough. The information gathered is from the very nature 
of the well done work too abtruse and voluminous to be attractive to 
the average legislator. The step remaining to be performed is to 
put this information into a condensed and practical form for his use, 
so that he can readily assimilate it and thus better comprehend pres- 
ent conditions and be better able to forecast the results which will 
flow from the changes in the law proposed. Then in addition to this, 
the legislator should be given, and required to avail himself of, the 
opportunity to have his bills drafted in a scientific manner by men 
possessed of the extended knowledge and great technical skill essen- 
tial in that work. 

To do this, a permanent body should be constituted, composed of 
lawyers of high standing, amply paid, to act as legislative counsel, 
and to be on duty during the entire session of the legislature. To 
these men every bill should come and they should be required to 
report in a concise form, on the state of the existing law on the subject 
matter of the bill and the constitutionality of the proposed act; 
make a brief reference to similar laws elsewhere enacted, and their 
practical workings, and redraft or correct the phraseology of the bill 
so as to make it accomplish its avowed purpose, Umiting it to that and 
keeping in harmony with the existing law so far as that can be done 
and subserve the purpose of the bill. These reports, or at least all 
those relating to the more important measures, should be printed, 
returned with the bills to the committees to which the latter are 
referred, and supplied to each member. 

If this were done, legislators would have the opportunity at least 
of acting inteUigently and the number of our laws would probably 
be kept within reasonable hmits, many foohsh and unnecessary bills 
quickly eliminated and the task of the courts in passing upon the 
constitutionality or doubtful meaning of the laws greatly lessened. 

The number of laws passed by the States will not be properly reduced 
until the people turn over to the exclusive control of the national 
legislature matters which that branch of the government only can 
efficiently handle, or, in other words, until the doctrine of State Rights 
to the extent which now prevails is abandoned. That this will 
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necessitate a modification of the present compact expressed in the 
Constitution of the United States is probably true. 

One may have the greatest admiration for that document and the 
men who framed it, without believing that the latter were able to 
put down in written form the last word that can be said on our form 
of government. 

To imagine otherwise, is to carry ancestor worship further than the 
Japanese do, and is both too flattering to the fathers, and too little 
complimentary to their descendants. 

If John Paul Jones or Stephen Decatur were restored to life and 
asked to take charge of our fleet on its present cruise to the Pacific, 
it is more than likely that each would have some difficulty in over- 
coming his amazement at the fulfillment of Mother Shipton's prophecy 
that "iron on the waves shall float as easy as a wooden boat;" or in 
seeing mighty vessels move through the water without the aid of 
white winged sails. 

Each ship in the fleet from gun turret to en^ne room would be a 
mystery to them, and the youngest midshipman on board would 
be better able to take charge of this modern Armada than either of 
these old time sea dogs, whose achievements are the boast of our navy. 

That our ancestors could not foresee and provide for the changes 
which have come in our political situation is no more wonderful than 
that these two naval heroes could not and did not foresee the causes 
which have produced the modem battleship. 

Ideas, which were natural enough among the inhabitants of States — 
the successors of independent colonies — resentful of any attack upon 
their claim of sovereign powers — where the people were engaged 
chiefly in agriculture and where each community was practically self- 
supporting, where the means of travel and communication were the 
stage coach and the post rider, have no reason for being in a country, 
the different sections of which are dependent, each upon the others, 
where railroad and telegraph have brought distant cities into closer 
touch than neighboring hamlets were in the old days. 

As a result of these changed conditions, the old State Rights doctrine, 
"badly jolted," as a friend of mine expressively puts it, by the Civil 
War, is on its way to the limbo of dead refigions, and the wails of its 
worshipers won't delay its departure. 

The framers of the Constitution made provision for strengthening 
the hands of the government so as to compel respect abroad, and pro- 
tect us against invasion from foreign foes, but it did not occur to 
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them that forces might spring up within the country which the States 
would be impotent properly to control. Yet, just that is our present 
situation. 

Take the question of railway regulation, if that is to be anything 
more than a halfway station to government ownership (that possible 
result which Mr. Bryan intimated might come, and for which he was 
so bitterly criticised by many whose criticism was based upon the 
fear that he might be right) then it is clear that the work must be 
committed to those capable of handling the subject in its entirety. 
The regulation of the compKcated freight and passenger traffic of a 
great trunk line, extending through several States whose system 
is necessarily operated as a whole, cannot be successfully managed by 
a series of boards, each acting independently of the other and with 
the jurisdiction of each Umited by State Unes. 

As well might half a dozen doctors apportion off the body of a sick 
man and each, without consultation with the other, prescribe remedies 
for the part of the patient's anatomy allotted to him, and expect to 
restore him to health. 

The great insurance companies, whose business extends into every 
State in the Union, cannot carry on that business and keep, or hope 
to keep, their contracts with their policy-holders, or wisely handle 
the vast sums committed to their charge, if, in their general manage- 
ment, they must submit to the necessarily confusing and discordant 
regulations imposed upon them by the laws of the different States, 
each proceeding upon a different theory. 

The great trusts and combinations into whose hands or under whose 
control the whole of certain hnes of business has come, cannot be 
efficiently regulated by the States. It is only when Uncle Sam gets 
after them that they begin to "sit up and take notice." 

In all these things, regulation in the interest of the public is necessary 
and such regulation must be committed to the only body whose power 
can extend throughout the territory in which these great corporations 
operate, namely, the national legislature. 

Just as the old Articles of Federation gave way to the present 
Constitution, because the former were inadequate to the situation, 
so the latter must submit to modification which will enable the 
government acting under it to meet present conditions. 

To summarize: intelligent State legislation is based upon a proper 
limitation of subjects and the use of scientific methods. We shall 
obtain it, as we have reached other desirable things. We wait until 
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the thing gets to be about as bad as it can be, and then go in and 
remedy it. In one way or another, we reach the proper solution of all 
problems, or, as Speaker Cannon, on a recent occasion, at which I 
was fortunately present, expressed it: 

We hear much of the dangers and difficulties which beset the repub" 
lie. They are not as great or as bad as those which we have overcome- 
Don't imagine for a moment that this country is going to the devil. 
We shall meet all these questions just as we have met others in the 
past, coolly and courageously, and solve them with justice and clear 
common sense. 



